Tanner

Wltt

soll(:|tors

Independent. Established. Hong Kong Law.

Legal Loopholes & Lessons

Current Employment Matters in Hong Kong

Russell Bennett
Partner
Head of Employment Practice

8 October 2025

Tanner,

10/20//2023 i 1 "

th

SD|ILE[DI’S




=
Tannehwitt

solicitors

Introduction

Employment Law Overview
Current employment law issues and legal loopholes

Key Legal Topics
Termination, compensation claims, severance, MPF offsetting, and
dismissal reasons

Practical Legal Insights
Recommendations to manage employment risks and regulatory
compliance
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Termination: During Sick Leave

Prohibition of Termination
Employers cannot terminate contracts during statutory sick leave except with valid summary
dismissal under section 9.

“Subject to subsection (4BAA), an employer shall not terminate a contract of employment of an employee
otherwise than in accordance with section 9 on any sickness day taken by the employee in respect of
which sickness allowance is payable under this section.” Employment Ordinance (Cap. 57)(“EO”) section
33(4B) (Emphasis added.)

Definition of Sickness Day
“sickness day...means a day on which an employee is absent from the employee’s work by reason of the
employee being unfit for work on account of injury or sickness...” EO section 2(1). (Emphasis added)

Definition of Sickness Allowance

“The daily rate of sickness allowance is a sum equivalent to four-fifths of the daily average of the wages
earned by the employee ..... but no sickness allowance is payable in respect of a day on which the
employee would not have worked”

Sickness days must be supported by medical certificates and affect the applicability of termination
protections.
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Termination: During Sick Leave

Legal Loophole Risks

Summary dismissal

“Subject to subsection (4BAA), an employer shall not terminate a contract of employment of an
employee otherwise than in accordance with section 9 on any sickness day taken by the employee in
respect of which sickness allowance is payable under this section.” EO section 33(4B) (Emphasis
added.)

“An employer who terminates the continuous contract of employment of an employee on any sickness
day taken by the employee in respect of which sickness allowance is payable under this section shall be
taken for the purposes of subsection (4B) to terminate the contract otherwise than in accordance with
section 9—

* unless the contrary is proved; or

* unless subject to subsection (4BAB), unless the employer proves that—
o he purported to terminate the contract in accordance with that section; and

o at the time of such termination, he reasonably believed that he had a ground to do so.”
EO section 33(4BAA)
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Termination: During Sick Leave

Termination on non-working days

Rest days, non-working days and public holidays are not “sickness days”, creating a
termination loophole but with criminal and reputational risks.

Suzuya International (HK) Co Ltd v Chung Chun Hei [2007] HKCU 414 (District Court)

“To put it simply, sickness allowance is pay made to an employee on a “sickness day” (see
generally Part VII of the Ordinance). “Sickness day” is defined under Section 2(1) of the
Ordinance to mean “a day on which an employee is absent from his work by reason of his
being unfit therefor on account of injury or sickness.” This definition presupposes there is
the need to work that day. The corollary is that when there is no need to work, then that
day does not qualify as a “sickness day” and considerations of sickness allowance are
irrelevant. The Defendant is entitled to full (and not only 4/5) daily pay for rest days and
holidays (when there is no need to work) within the sick leave period covered by sick
leave or medical certificates.” Per Deputy District Judge Abu B. bin Wahab at para. 54
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Termination: Employees’ Compensation Claim

Prohibition of Termination

Section 48 prohibits terminating incapacitated employees without consent from the Commissioner for Labour.
“48. Contract of service not to be terminated during incapacity

An employer shall not, without the consent of the Commissioner—
* terminate the contract of service or apprenticeship of an employee who has suffered incapacity in circumstances which entitle him to compensation

under this Ordinance; or
* give notice to the employee of such termination,

before—
* the Commissioner has issued a certificate under section 16A(2), to the employer and the employee; or [i.e. Commissioner for Labour issues a

Certificate of Compensation Assessment (Form 5) or Certificate of Review of Compensation Assessment (Form 6)]

* an Ordinary Assessment Board or a Special Assessment Board, as the case may be, has issued a certificate under section 16F or 16G(3), to the
employee, the employer and the Commissioner, [i.e. Employees’ Compensation Assessment Board issues a Certificate of Assessment (Form 7 or 8)
or Certificate of Review of Assessment (Form 9 or 10)]

whichever occurs first.”
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Termination: Employees’ Compensation Claim

(1A) Further to subsection (1), an employer shall not, without the consent of
the Commissioner—

* terminate the contract of service or apprenticeship of an employee who has suffered
temporary incapacity for a period not exceeding 3 days in circumstances which entitle
him to compensation under this Ordinance; or

* give notice to the employee of such termination,

before—
* the period of temporary incapacity has expired; and

* the compensation has been paid under section 10 to the employee or to the Court.

Any employer who contravenes any of the provisions of subsection (1) or (1A) shall be guilty of
an offence and shall be liable on conviction to a fine at level 6.” (Emphasis added).
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Termination: Employees’ Compensation Claim

No Statutory Exceptions

* Unlike other scenarios, no exceptions or defenses exist for termination under the ECO during compensation claims in
particular for summary dismissal under section 9 of the EO. Unlike for sickness (s33) and pregnancy (s15).

* No known cases of the commissioner granting consent.

Appeal and Waiting Period

Court has “ignored” the words “whichever occurs first” in s48. Therefore, employers should wait 14 days post Certificate of
Assessment and confirm no objection before termination. Ngan Yu Chiu v New World First Bus Services Ltd [2008] 1 HKC 198
(Court of Appeal), stated that if either the employer or employee objects to the assessment by the Employees’ Compensation
Assessment Board, then employee’s employment cannot be terminated until the board has completed its review of the
assessment and issues a Certificate of Review of Assessment.

Consequences of Breach

* Violating Section 48 is a criminal offense. Personal criminal liability of directors and officers and purported directors and
officers.

* 32P. Award of compensation up to HK$150,000
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Eligibility: Severance and Long Service Payments

10/20/2025

Severance Payment Calculation

Payments are based on two-thirds of the last full month’s wages or HK$15,000, multiplied by years of service, capped
at HK$390,000.

Court Ruling on Notice Period

Terminations with payment in lieu of notice require adding the notice period to qualifying service as per Court of Final
Appeal ruling.

Facts:

* Employee terminated by payment in lieu of notice on 17 June 1995

* Employee’s notice period is 1 month

* Employee would have been continuously employed for 5 years on 6 July 1995

Harold Dean Archer v The Hong Kong Channel Ltd. [1998] 2 HKLRD 968 (Court of Final Appeal):

“One then goes to the definition of relevant date in section 2 and finds that where the contract of employment
is terminated by payment in lieu of notice in accordance with section 7, the relevant date is the date up to
which the wages are calculated: In the present case, it would be 16 July 1995 if the sending of the cheque for
$40,000 and its acceptance, as salary in lieu of notice, had the effect under section 7 of terminating the
contract of employment as at that date.”

Increased relevance after the ending of MPF Offsetting
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Abolishment of MPF Offsetting

10/20/2025

New Offset Rules from 2025

From 1 May 2025, employers cannot offset mandatory employer MPF contributions
against SSP/LSP payments accruing after that.

Can still be set-off against the value of voluntary MPF employer contributions.

Pre- and Post-Transition Payments

Existing employees’ payments split into pre-transition and post-transition portions with
different offsetting policies.

Accounting

Employers must make sure their accounts and accounting reflect new contingent liabilities
in accounting. One for Finance directors!

Dismissal and Compensation Risks

Valid reasons for dismissal under s32K become relevant to avoid liability to payments
equivalent to SSP
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Valid Reason for Dismissal

Employment Protection Criteria

Employees with 24 months’ continuous service (see re Archer) are protected from dismissal without
valid reason. Irrelevant after 5 years of service as LSP applicable in any event.

Valid Reasons for Dismissal — section 32K

“For the purposes of this Part, it shall be a valid reason for the employer to show that the dismissal
of the employee or the variation of the terms of the contract of employment with the employee
was by the reason of—

the conduct of the employee;

the capability or qualifications of the employee for performing work of the kind that the
employee was employed by the employer to do;

the redundancy of the employee or other genuine operational requirements of the business
of the employer;

the fact that the employee or the employer or both of them would, in relation to the
employment, be in contravention of the law, if the employee were to continue in the
employment of the employer or, were to so continue without that variation of the terms of
his contract of employment; or

any other reason of substance, which, in the opinion of the court or the Labour Tribunal,
was sufficient cause to warrant the dismissal of the employee or the variation of the terms
of that contract of employment.”
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Valid Reason for Dismissal

Legal Emphasis on Validity

The Court requires dismissal reasons to be true, relevant, and non-trivial for validity. Thomas Vincent v South China
Morning Post Publishers Ltd (2005) 8 HKCFAR 605

“In order to come within s.32K, a reason must, first of all, be true. In other words, it must be really why the
employee was dismissed ..... A false reason simply would not come within the words “was by the reason of” in
s.32K, for its falsity would mean that it was not the reason of the dismissal or the variation.

Where the s.32K reason put forward by the employer is “the conduct of the employee”, the employee’s conduct relied
upon by the employer must be relevant to the question of whether or not to dismiss the employee. ....

If the employee’s conduct relied upon by the employer as a valid s.32K reason for dismissal is trifling, then such
conduct would be ignored by the court or tribunal under the de minimis principle by virtue of which the law declines
to take notice of trifling matters. And even if the employee’s conduct is not trifling, the commonsense position will be
this. The less serious the conduct, the harder it will be for the employer to prove that it was the reason, rather than
a pretext, for the dismissal.”
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Valid Reason for Dismissal

Importance of Documentation

* Employers must document and clearly communicate reasons promptly to avoid unreasonable dismissal
claims.

* The reasons must be true, must be the reason for the termination and

* The stated valid reason must not be trivial. Less than threshold for summary dismissal. Currently little
guidance.

Qualifying periods
Qualifying periods need to be reviewed in light of Archer.

Notification
Renewed benefit of notifying employees (between 2-5 years service) of the reason for termination .
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Liquidated Damages for Restrictive Covenants

Enforceability of PTRs

Post-termination restrictive covenants must protect legitimate interests and be reasonable to be
enforceable.

Liquidated Damages vs Injunctions

Liquidated damages provide a practical, cost-effective alternative to injunctions for breaches of restrictive
covenants.

Cavendish v Makdessi Test
Court tests liquidated damages for proportionality and connection to legitimate business interest.

Advantages of Liquidated Damages

They are easier to enforce, deter breaches, and extend the claim period for employers. May not give
protection of business for very senior employees.
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Fixed Term Contracts and Payment in Lieu of Notice

Payment in Lieu of Notice

Section 7 permits contract termination by payment in lieu of notice, ensuring
immediate contract end.

Statutory Damages for Wrongful Termination

Section 8A provides statutory damages equal to payment in lieu when
termination is wrongful.

Fixed-Term Contract Loss Proof

In fixed-term contracts, s8A does not apply and parties must prove actual loss
and mitigate damages for claims.

Variable Notice Period Clause / Reducing notice periods

Employers can use clauses reducing notice periods over time to ensure
enforceability of PILON under s8A and ease.
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Employment Governed by Foreign Laws

Mandatory Local Employment Laws

Hong Kong’s employment laws apply regardless of the contract's governing
foreign law, ensuring local protections.

Court Ruling on Law Override

The court ruled that EO override foreign law provisions in employment contracts.
However, the foreign law benefits that are additional to EO/HK law may still be
payable.

Compliance and Contract Management

Employers should update contracts or vary terms to apply Hong Kong law when
employees relocate.

Keep this issue in mind for documentation dealing with overseas transfers and
secondments.
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Discrimination Risks in Termination

Unlawful Termination Grounds

Termination based on protected characteristics like sex, race, or disability is unlawful under Hong Kong
law.

Evidence and Legal Inference

Courts may infer discrimination from circumstantial evidence, especially if the employer’s explanations
are inadequate. The unlawful reason need not be the only or main reason for the termination/treatment,
merely one of the operative reasons.

Importance of Documentation

Employers should document and evidence timing and the genuine reasons for termination to avoid
suspicions of discriminatory intent.

Special Considerations

* Extra care is needed when terminating employees recently returned from sick or maternity leave.
* Any “without prejudice” approach must be done carefully and be well documented.
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Annual Leave Forfeiture Clauses

\ Statutory Annual Leave Rights

/ Statutory paid annual leave ranges from 7 to 14 days and must be taken the following the year in which it
7/ w4 accrues i.e. the statutory regime provides for this “carry forward” without forfeiture.

Contractual Leave Forfeiture

(4 Additionally, contractual leave exceeding statutory entitlements can be forfeited if clearly stated in
employment contracts.
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ﬁ Legal Compliance Requirements

Forfeiture clauses must distinguish statutory from contractual leave to comply with section 70 of the EO.

JRE
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Questions & Answers

Russell Bennett
Partner, Head of Employment Practice
Tanner De Witt

2573 5000
RussellBennett@tannerdewitt.com

Disclaimer Notice:

This presentation has been prepared for In-House Community Congress by Tanner De Witt.

The contents are intended to provide a general guide to the subject matter only and should not be treated as a substitute for specific legal advice concerning individual situations,
and may not be relied upon as legal advice.

Please note that you may not copy or modify the materials or use them for any commercial purpose without our express prior written permission.
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