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I. Introduction 

 
In our newsletter of April 2017, we had highlighted 
the recent significant changes to the 
restructuring regime in Singapore under the 
Companies Act (Cap 50, 2006 Rev Ed) (“CA”). 
One of these changes was the power of the 
Courts to now grant super priority for rescue 
financing under section 211(E)(1) of the CA. 

On 8 November 2017, in Re Attilan Group Ltd 
[2017] SGHC 283 (“Re Attilan”), the Singapore 
High Court took its first steps towards building a 
corpus of jurisprudence on the grant of super 
priority, in what was described as “the first case 
where an application of such a nature ha[d] 
been made” (at [49]). 

The salient facts of Re Attilan are relatively 
straightforward. The applicant company, Attilan 
Group Ltd (a SGX listed holding company of a 
group of companies in the media and education 
industry) (“Company”) sought rescue financing 
from an entity (“Subscriber”) which was to 
provide such monies under a subscription 
agreement for equity-linked redeemable 
structured convertible notes issued by the 
Company.  

A creditor of the Company objected to the 
application for super priority on, inter alia, the 
following bases: (1) the Subscriber’s offer for 
finance was dependent on various pre-
conditions; (2) the proposal for super priority was 
too vague; (3) the application for super priority 
failed to identify the nature of the super priority 
sought; and (4) on the assumption that s 
211E(1)(a) of the CA was being relied upon, the 
Company had failed to show that reasonable 
efforts had been expended to obtain unsecured 
financing. In this regard, the Company 
subsequently clarified in oral arguments that it 
was relying on both sections 211E(1)(a) and (b) of 
the CA, i.e., super priority was either being sought 
as part of the expenses of winding up, or as 
priority over all preferential and unsecured debts. 

II. High  Court’s  decision   
 

The High Court Judge noted (at [53]) that the 
statutory regime under the CA required three 
conditions to be satisfied before super priority 
could be granted: (1) the proposed financing 
must constitute “rescue financing” under section 
211E(9) of the CA; (2) the applicant must meet 
the condition(s) under one of the limbs specified 
in section 211E(1) of the CA; and (3) the Court 
must be convinced to exercise its discretion to 
grant super priority.  

In addition to above three conditions, the High 
Court Judge also made several pertinent general 
observations on an application for super priority: 

 A rescue financier is not prevented from 
stipulating conditions in the grant of its 
rescue finance. To the contrary, this is 
sound as terms on which to extend 
financing is ultimately a matter for 
commercial consideration (at [54]).  
 

 Applicants should set out from the outset 
which limb of section 211E(1) of the CA is 
being relied upon in their application for 
super priority (at [56]). 
 

 It would suffice for the Court to have 
“credible evidence” to give it a 
“minimum level of satisfaction” that the 
requirements of section 211(E)(1) had 
been met.  In this regard, too high a 
threshold for evidence should not be set 
(at [57]). 
 

 The proposed rescue financing need not 
be entirely new; it can be additional 
financing from an existing creditor or even 
be premised on a prior obligation. The key 
question is whether the provision of 
financing was pursuant to that pre-
existing obligation (at [77]).  
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On the facts, the High Court Judge denied the 
grant of super priority under both sections 
211(E)(1)(a) and (b) of the CA. This was primarily 
because the Company had failed to adduce 
sufficient evidence to show that it had made any 
efforts to secure financing without the grant of 
super priority. The High Court Judge, however, 
noted a key distinction between the grant of 
super priority under each respective limb.  

With respect to treating the rescue financing as 
part of the expenses of winding up (i.e., section 
211(E)(1)(a) of the CA), the High Court Judge 
found (at [60]) that whether the applicant had 
expended reasonable efforts to secure other 
types of financing was a “useful yardstick” in 
guiding the Court’s discretion as to whether to 
grant the application. That being said, the High 
Court Judge clarified (at [61]) that this is but one 
of the factors to be considered and it is not a pre-
condition to an applicant succeeding. In other 
words, the Court does not have to be satisfied 
that the rescue financing would not have been 
obtained but for the grant of super priority. 

In contrast, in an application to confer the rescue 
financing debt with priority over other preferential 
and unsecured debts (i.e., section 211E(1)(b) of 
the CA), it is statutorily provided for that the 
Company must have been unable to secure 
rescue financing unless such priority had been 
given (at [68]).  

In this regard, the High Court Judge noted that to 
satisfy this requirement, an applicant has to 
demonstrate that “reasonable efforts” had been 
undertaken to explore other types of financing 
which did not entail such a priority being 
required. Without circumscribing the myriad of 
ways in which an applicant could adduce 
sufficient evidence of such “reasonable efforts”, 
the High Court Judge observed (at [69]) that this 
could include evidence of failed negotiations or 
attempts with other potential lenders. Ultimately, 
however, the inquiry would be a fact-sensitive 
one and no bright-line rule could be drawn as to 
how many attempts made would amount to 
“reasonable efforts”. 

The High Court Judge further clarified (at [73]) 
that such attempts must have been made prior 
to the taking out of the application for super 

priority; subsequent attempts would be irrelevant 
in the Court’s eyes. 

 
III. Paving the way forward 
 
Not only is Re Attilan significant for being the first 
decision on the interpretation and application of 
the super priority provisions, it also serves as a 
lodestar for the Court’s approach to construing 
the recently enacted provisions under the CA.  

What was notable in this regard was the recourse 
which the High Court Judge had to US authorities 
which interpreted Chapter 11 provisions relating 
to priorities for Debtor-in-Possession financing. This 
is understandable given that the enactment of 
the super priority provisions were inspired by their 
US counterparts, which led the High Court Judge 
to note (at [51]) that the US authorities could be 
helpful in “illuminating the appropriate 
construction of the newly enacted provisions in 
the CA”.  

That being said, the High Court Judge aptly 
cautioned that the US authorities are referred to 
only as a “useful guide” and that whether the 
Courts will stick or depart from the US position will 
largely depend on the arguments put before 
them. For instance, the High Court Judge 
appears to have left open the question (at [63]) 
of whether an applicant would be excused from 
having to demonstrate unavailability of 
unsecured financing where the “circumstances 
reasonably dictate that such efforts would be to 
no avail” (which is the position adopted in In re 
Johnson Rubber-Company, Inc et al Case No. 07-
19391 (Bankr, ND Ohio, 2008)). 

Additionally, the High Court Judge also left open, 
for future consideration, the issue of what other 
factors should be considered (and indeed to 
what extent) when ascertaining whether super 
priority should be granted pursuant to section 
211E(1)(b) of the CA. In this regard, the High Court 
Judge noted that some of the factors which the 
US courts have considered include the following 
(at [65] – [67]):  

 whether the proposed financing is in the 
exercise of sound and reasonable 
business judgment; 
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 whether no alternative financing is 
available on any other basis;  

 whether such financing is in the best 
interest of the creditors; 
 

 whether no better offers, bids or timely 
proposals are before the Court;  
 

 whether the proposed credit transaction 
is necessary for the preservation of the 
assets of the estate, and is necessary, 
essential and appropriate for the 
continued operation of the debtor’s 
business;  
 

 whether the terms of the financing 
agreement are fair, reasonable and 
adequate; and 
 

 whether the financing agreement was 
negotiated in good faith and at arm’s 
length. 

Given the push towards establishing Singapore as 
a restructuring hub with similar creditor and 
debtor protection provisions as Chapter 11, one 
can expect cases regarding the newly enacted 
CA provisions to come before the Courts at an 
increasingly exponential rate, which will hopefully 
lead to greater clarity on the scope and 
application of these provisions. In this regard, Re 
Attilan has gotten the ball rolling and one thing is 
for certain: there is fertile ground for the growth of 
our jurisprudence in this burgeoning area of law, 

and the manner in which counsel present their 
arguments to Court in subsequent cases will have 
a significant bearing on the trajectory of such 
development.  

___________ 
 
If you would like information on this area of law, please 
contact: 
 

 

Abraham VERGIS 
Managing Director  
+65 6438 1969 
abraham@providencelawasia.com 
 

 
 

Nawaz KAMIL 
Counsel  
+65 6438 1969 
nawaz@providencelawasia.com 
 

 
 
 
 

Kenny LAU 
Counsel  
+65 6438 1969 
kenny@providencelawasia.com 
 

  

 

 


