Draft Implementation Rule
Addresses Vague Issues in the
Labor Contract Law

A draft Implementation Rule (“Draft Rule”)
recently exposed reveals Chinese labor
authorities’ efforts to clarify vagueness in the
implementation of the Labor Contract Law for the
past years. The following deserve more attention:

1. How to publicly announce the
employer’s rules and regulations
The employer’s rules and regulations will
not be effective or binding upon the
employees until and unless
1) They are in compliance with the
applicable Chinese laws, regulations and polices;
2 They have gone through the democratic
process (including consultation with the
employees or labor union);
3 They have been publicly announced to
the employees.
However, the current laws keep silent over
statutory standard or method of how to make
public announcement to the employees. The Draft
Rule for the first time makes it clear that the
employer may announce the rules and regulations
to the employees by collecting their signatures of
receipts or organizing training, etc..

2. Headquarters’ rules and regulations

need to be “localized”
The Draft Rule does not allow to apply
headquarters’ rules and regulations
directly to the employees. Those
headquarters’ rules or regulations do not
have binding effect on Chinese
employees before they have Dbeen
localized by the Chinese employer after
satisfying the above-mentioned three

conditions.
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3. Labor contract may be suspended due

to statutory causes
Except for several provincial labor
contract rules, there are no existing
national-level laws or regulations on the
suspension of a labor contract. The Draft
Rule provides that a labor contract would
be suspended due to statutory causes, and
the parties should continue to perform it
after the cause of suspension disappears.
At the same time, the term of suspension
shall not be calculated into the
employee’s years of service. The
statutory causes include:

1) The employee needs to perform the state

obligations;

2 The employer has to suspend the labor

contract due to force majeure;

3 Other reasons as specified in the laws and
regulations.
4. An employer will have more power to

request performance of non-compete

obligation
Normally a non-compete clause without
agreed compensation will not be
automatically deemed invalid; however,
its performance and enforcement always
face difficulties when both parties cannot
agree to compensation. With an aim to
improve the efficiency of non-compete
obligation performance, the Draft Rule
stipulates that in the event of no prior
agreement on  compensation, an
employee must honor non-compete
obligation as long as his/her employer
provides a monthly compensation no less
than 70% of average monthly salary for
the past 12 months prior to employment

termination.
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5. Off business secrete period — a longer

prior notice period for resignation
The Labor Contract Law requires a 30-
day prior notice for resignation. Some
provinces introduced longer notice period
in order to give the employers time to
separate the employees from business
secret. In practice, there are two different
opinions on this issue under the Labor
Contract Law: (1) 30-day prior notice
period is fixed, which cannot be extended
or shortened; (2) an off business secrete
period, longer than 30-day prior notice
period, is permissible and it is applicable
to those employees who bear the
confidentiality obligation.
The Draft Rule endorses the second
opinion, stipulating that both employer
and employee may agree to an off
business secret period up to 6 months and
such period should be calculated into the
2-year non-compete period.
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