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Brands - Role & liability of celebrity endorsers

The marketing and advertising industry has grown as an organised industry using
innovative ideas, which are designed to engage the aspirations of the viewers and
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form a bond with the public.

Today majority of the brands, irrespective of the category of
products or services, seek prominent celebrities to endorse
the brand and through celebrity endorsements attach
themselves to the reputation and familiarity associated
with the celebrity. In essence, the equity attached with

the celebrity’s name is extended to the brand endorsed by
it and enhances the brand’s value by leaps and bounds.

For instance, the endorsement of a special variant of
cornflakes by the famous Indian actor Deepika Padukone
allows millions of viewers to instantly associate with the
product, drawing assurance from representation that an
actor of such repute lost weight by consuming the said
product. Similarly, in the advertisement for instant noodles,
Madhuri Dixit, a renowned Indian actor and mother

of two children, claimed health benefits of particular
noodles while offering the same to her on-screen children
—imparting a sense of assurance with respect to the
quality of the product to millions of viewers. Consequently,
obtaining celebrity endorsements and producing
advertisements featuring prominent celebrities praising the
products is one of the most successful modes of marketing.

The relationship between these celebrity endorsers and
the manufacturers/producers of such goods is governed

by the endorsement contract executed between the two
parties, which generally indemnify the celebrities of

any liability incurred with respect to such commercials/
advertisements. Hence, these endorsers, being prominent
figures in their respective industries/fields, are often seen
promoting, consuming and recommending varied range

of products, including fast food items, health/energy
drinks and other consumables claiming high nutrient
value, health benefits and other superior characteristics.
The veracity or truthfulness of such claims is generally
immaterial and the endorsers are free to make any claim or
statement about the product as suggested by the producers
notwithstanding the fact that the endorsers may not have
used the product as claimed in the advertisement

There are various laws in India, which regulate the content
of advertisements and impose liability on manufacturers
and producers for misleading advertisements, however
none of them cast any direct liability of the endorser. The
current law namely (i) Consumer Protection Act, 1986; (ii)
The Food Safety and Standards Act of India (FSSAI) and
(iii) the Advertising Standards Council of India (ASCI) Code
all prohibits unfair trade practices including misleading
advertisements; false claims about the nutritional

value or efficacy of the product without providing any
scientific justification; but none actually put any onus on
the celebrity endorsing the product. In November 2012,
FSSAIissued notices to 38 brands, directing the brands to
withdraw their misleading advertisements, which falsely
claimed that the benefits of consumption of their products
were proven by research, leaving the celebrities endorsing
the product out from the whole issue.

On the other hand, in countries like USA, the law imposes
restrictions on celebrities prohibiting them from endorsing
products they haven't personally used and making false
claims or misrepresentations. In India, however, there is no
such law which establishes restrictions on the celebrities

as regards their endorsements or requires them to even
have used the product themselves before endorsing it. In
essence, conduct of the celebrities in connection with brand
endorsements and featuring in advertisements is to a great
extent unregulated under law.

Thus, in the absence of any law or regulation, the celebrities
are free to portray anything under the sun being totally
oblivious of the effect of their endorsed product leaving

the responsibly solely on the government authorities to
regulate and monitor the quality and standard of products
being offered in the market and to prescribe rules and
regulate the content of advertisements. However, in light

of Nestle India’s controversy wherein its instant noodle

was banned by the Food Safety and Standards Authority

of India (FSSAI), - the statutory body responsible for
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promotlng public health through the regulation and
supervision of food safety, arose the question of liability of
its past and present brand ambassadors, namely Madhuri
Dixit, Amitabh Bachchan and Preity Zinta, who were
frequently seen in advertisements claiming its health
benefits and promoting the product.

Prodded by the uproar over the instant noodles
advertisements and consequential ban on the product
on the issue of public safety, the Government of India
initiated measures to ascertain the liability of brand
ambassadors and accordingly, included certain provision
in the Consumer Protection Bill 2015 (Bill), in the
Parliament in August 2015 which included provisions
regulating the conduct of celebrities and rendering them
liable for endorsements where the product falls short of
the claimed standard and/or quality. The proposed Bill
further prescribes imprisonment of endorsers in case

of violation of its provisions. Nonetheless, the Bill also
provides an exception whereby a celebrity endorser will
not be liable if he/she “took all precautions and exercised
due diligence before endorsing a product or service”. Such
a provision, along with the power of Central Consumer
Protection Authority to act upon complaints of misleading
advertisements appears to be in line with the powers of
the Bureau of Consumer Protection in the Federal Trade

Commission (FTC) of the United States that deals with
unlawful endorsements and false advertisements. The
FTC, a statutory body established to prevent business
practices that are deceptive or unfair to consumers, inter
alia has also issued guidelines concerning the use of
endorsements and testimonials in advertising stating that
an advertisement may include a claim that a celebrity uses
the product only if the celebrity has in-fact used a product
or service and require endorsements to reflect the honest
opinions, findings, beliefs, or experiences of the endorser.

There are, however, contrary views that advocate for a
prohibition on endorsement of certain category of products
as opposed to creating legal liability for the celebrity
endorsers. However in the absence of any specific law
governing the role of celebrity endorsers, the Celebrities
would continue to dish out instant noodles, energy drinks
etc. as staple food which the Celebrities and their family
profess to use in their day to day life.
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