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Due to the amendment to the Arbitration and Conciliation 
(Amendment)   Act,   2015   (“Amendment Act”)   w.e.f.   23rd 
October 2015 and the new time frame set by the legislature, 
arbitration became one of the quickest modes of dispute 
resolution in India. But awards made prior to the Amendment 
Act could not be enforced due to the automatic stay granted on 
filing of an appeal under Section 34 i.e. Application for setting 
aside arbitral award of the Arbitration & Conciliation Act, 
1996  (“A&C Act”).  Upon  amendment  of  the  A&C  Act,  a  great  
deal of confusion arose as to the applicability of the 
Amendment Act in cases where: (i) the arbitration commenced 
prior to the amendment but the appeal was filed post-
amendment; and (ii) an appeal was filed before the 
commencement of the Amendment Act. 

 
 Questions before the Court 

 
o In the present judgment passed by the Supreme Court in the mater of Board of Control for Cricket in India 

vs. Kochi Cricket Pvt Ltd & Etc., the question arose as to the construction of Section 26 of the Arbitration 
and Conciliation (Amendment) Act, 2015 was considered. 
 

o A further question that confronted the Apex court was whether Section 36 i.e. Enforcement under the 
A&C Act, which was substituted by the Amendment Act, would apply in its amended form or its original 
form. 
 

 Observation of the Apex Court on Section 26 of the Amendment Act: 
 
o The Apex court observed that, on reading of Section 26 of the Amendment Act, the provision can be 

divided in two parts. The first part refers to the Amendment Act not applying to certain proceedings, 
whereas the second part affirmatively applies the Amendment Act to certain proceedings. The two parts 
are  separated  by  the  word  ‘but’,  which  also  shows  that  the  two  parts  are  separate  and  distinct.    
 

o The  first  part  being,  “Nothing contained in this Act shall apply to the arbitral proceedings commenced, in 
accordance with the provisions of section 21 of the principal Act, before the commencement of this Act 
unless  the  parties  otherwise  agree…”   
 

o Upon interpreting the first part of section 26, as enumerated above ,   the   Apex   Court   inferred   that   “the 
arbitral proceedings”  refers  to  proceedings  before  the  arbitral  tribunal  which  is  clear  from  the  heading  of  
Chapter   V   of   the   A&C   Act   which   consists   of   Section   18   to   27,   which   reads   “Conduct of Arbitral 
Proceedings”  which deals with the arbitral proceedings before the arbitral tribunal. Further, the reference 
to section 21 of the A&C Act which appears in Chapter V, speaks of arbitral proceedings commencing 
from the date on which a request for a dispute to be referred to arbitration is received by the respondent. 
These proceedings and no others form the subject matter of the first part of Section 26 of the Amendment 
Act.  
 

o In   the  second  part,  “…but this Act shall apply in relation to arbitral proceedings commenced on or afte r 
the date of commencement of this Act”,   the expression   “in   relation   to”   is  used;;   and   the   expression  “the”  
arbitral   proceedings   and   “in   accordance   with   the   provisions   of   section   21   of   the   principal   Act”   is  
conspicuous by its absence.  
 

o It was further observed that, where the first part refers only to arbitral proceedings before the arbitral 
tribunal,   the   second   part   refers   to   Court   proceedings   “in   relation   to”   arbitral   proceedings,   and   it   is   the  
commencement of these Court proceedings that is referred to in the second part of Section 26 of the 
Amendment  Act,  as  the  word  “in  relation  to  arbitral  proceedings”  in  the  second  part  are  not  controlled  by  
the application to section 21 of the A&C Act. 



 
o Providing further clarity to the legislative intent, it was observed that, Section 26 of the Amending Act 

bifurcates proceedings, into two sets of proceedings- arbitral proceedings itself and Court proceedings in 
relation  thereto.  Further,  “arbitral  proceedings”  in  the  first  part  cannot  re-appear in the second part and the 
expression  “in  relation  to  arbitral  proceedings”  would  only  apply  to  Court  proceedings  which  relate  to  the  
arbitral proceedings. Thus, the scheme of Section 26 of the Amendment Act is clear, that it is prospective 
in nature and will apply to those arbitral proceedings that are commenced on or after the Amendment Act, 
and to Court proceedings which have commenced on or after the Amendment Act came into force.  
 

 Retrospective effect of section 36 (Enforcement) under the A&C Act: 
 
o Upon the aforementioned observations the Apex court held that all cases where a petition filed under 

Section 34 of the A&C Act, after the commencement of the Amendment Act and an application for stay 
having being made under Section 36 will be governed by amended sections.  
 

o But in cases where the Appeal under section 34 have been filed before the commencement of the 
Amendment Act, the Apex Court observed that the amended section 36, refers to execution of an award as 
if it were a decree, attracting the provisions of Order XXI and Order LXI, Rule 5 of the Code of Civil 
Procedure.  
 

o Since, execution of a decree pertains to the realm of procedure, and there is no substantive right vested 
with the judgment debtor to resist the execution, the amendment to section 36 would apply even to pending 
section 34 applications on the date of commencement of the Amendment Act.  
 

o Further,   the  Apex   court   observed   that   the  words   “has   been”   in   the   amended   section   36   of   the  A&C  Act  
would refer to Section 34 petitions filed before the commencement of the Amendment Act and would be 
one pointer to the fact that the said section would indeed apply to petitions filed before the commencement 
of the Amendment Act.  

 
 Proposed amendment to Section 87 under A&C Act as per the Government press release dated 7 th 

March 2018: 
 
o Commenting on the proposed amendment to section 87 indicated in the Government Press Release dated 

7th March 2018, whereby, the Amendment Act will not be applicable to section 34 petitions filed after 23 rd 
October 2015, but will be applicable to Section 34 petitions filed in cases where arbitration proceedings 
have themselves commenced only after 23rd October 2015.  
 

o The Apex Court emphasizing on the object and reason for the Amendment Act, advised the government 
that if it proposes to enact Section 87 on lines indicated in the Government Press Release dated 7 th March 
2018, the effect would put all the important amendments made by the Amendment Act on the back burner.  
 



o The Apex Court also remarked that all matters which are in the pipeline, despite the fact that section 34 
proceedings have been initiated after 23rd October 2015 yet, the pre-amendment act would continue to 
apply would result in delay of disposal of the arbitration proceedings.  
 

 Conclusion: 
 

By passing the present judgement the Supreme Court has in many ways breathed life into those proceedings tha t 
have been initiated prior to the Amendment Act. By making the amended section 36 retrospective, the Supreme 
Court has done away with the automatic stay on enforcement by filing an appeal under section 34 of the A&C Act.  
This judgement is one further step to re-align  India’s  position  as  an  arbitration  friendly  country.  
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