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On 6 July 2012, Mauritius-based Cruz City 

Mauritius Holdings (“Cruz City”) obtained a 

US$300 million award rendered by a London 

Court of International Arbitration (“LCIA”) 

tribunal (“LCIA Award”). Cruz City thereafter 

sought to enforce this award in the High Court of 

New Delhi (“Court”) against its joint venture 

partners, India-based Unitech Limited 

(“Unitech”) and Mauritius-based Burley Holdings 

Ltd (“Burley”). On 11 April 2017, Cruz City 

prevailed despite objections that the 

enforcement of the LCIA Award would be 

contrary to the public policy of India as it 

violates the Foreign Exchange Management Act 

1999 (“FEMA”). 

The Court rejected Unitech’s various objections 

to enforcement of the LCIA Award. 

One of the objections by Unitech was that the 

enforcement of the LCIA Award would be 

contrary to the public policy of India, which is 

one of the grounds for refusing enforcement of 

foreign arbitral awards in India under s48(2)(b) of 

the Arbitration & Conciliation Act 1996 (“ACA”). 

This is because it would contravene the 

provisions of the FEMA. In particular, FEMA 

prohibits Foreign Direct Investment on an 

assured return basis, and therefore, the 

Shareholders’ Agreement, which was structured 

to ensure a predetermined return on equity, was 

argued to be illegal.  

The Court rejected this argument, and held that 

under the ACA, the Court has the discretion to 

enforce a foreign arbitral award, “even if one or 

more of the grounds” for refusing enforcement 

under section 48 of the ACA have been met. 

The Court further stated that the “width of the 

discretion is narrow and limited”, and that 

violation of “any particular provision or statute” 

would not satisfy the “extremely narrow” width of 

the public policy defence. An objection would 

only succeed if it is “such that offend the core 

values” of India’s national policy and “which it 

cannot be expected to compromise”. 

Second, Unitech argued that the remittance of 

funds under the LCIA Award requires the 

approval of the Reserve Bank of India (“RBI”). 

Given that such approval may not be 

forthcoming, Unitech posited that the Court 

should not enforce the LCIA Award. However, 

the Court disagreed with Unitech’s contentions, 

and re-iterated that India’s foreign exchange 

control policy permits all transactions albeit 

“subject to reasonable restrictions in the interest 

of conserving and managing foreign 

exchange”.  

The Court’s approach is to favour the 

enforcement of a foreign award where public 

policy considerations can be addressed. In this 

case, such considerations can be addressed by 

ensuring that no funds are remitted outside India 

in the enforcement of a foreign award. 

Regulatory compliances can be considered at 

the time of remitting the funds recovered from 

Unitech, and the necessity for such regulatory 

compliances does not prevent the enforcement 

of the LCIA Award. 

In conclusion, this ruling affirms the Indian 

judiciary’s pro-arbitration stance and illustrates 

their willingness to apply international standards 

in the enforcement of foreign arbitral awards in 

India. These welcome developments will have 

far-reaching implications for foreign investment 

in India. 
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